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l. Introduction

On December 20, 2010, after two years of discussion, study, and deliberation, the
Portland City Council adopted new policies and zone text for its Waterfront Central Zone
(“WCZ” or “Central Waterfront”). Portland Harbor and the Central Waterfront have
always provided uniquely significant resources for economic development and
commercial marine activity for the City, the Casco Bay region and State of Maine. The
recent Waterfront Central Zone: Policy and Zoning Process has resulted in an updated
set of comprehensive plan policies and zone amendments that will simultaneously
strengthen the harbor’s historic role as an economic center and stabilize the zone’s
infrastructure for continued commercial marine activity.

The City adopted the WCZ amendments following an extensive process of inventory,
analysis and review of conditions and goals for the Central Waterfront." City staff, the
Planning Board and Portland City Council engaged the widest possible constituency in
this decision making. Property owners, waterfront advocates, commercial fishermen, the
design community, state agencies and local citizens contributed their accumulated
knowledge to this effort and the resulting policies and zoning text. The process results
have been articulated into a clear policy statement® for the zone that is implemented by
new zoning text.

The material provided herein demonstrates that the revised zoning is consistent with the
intent and purpose of Shoreland Zoning. Furthermore, the material supports the City’s
position that the new zoning is at least as stringent, and, in many cases more stringent,
than minimum standards established by the Board of Environmental Protection and are
more effective in achieving the purposes of the Act. The direct protections and functional
performance standards in the zoning text articulates the City’s thoughtful assessment of
how to preserve and foster a vital working waterfront within the specific local
environment of Portland Harbor.

1. WCZ Planning Process Timeline

The City of Portland takes waterfront planning seriously. The new zoning text reflects a
deliberate, thoughtful, and iterative process in which private property owners, elected
officials, city staff, impacted businesses, the fishing community, state agencies, and the
citizens of the City of Portland had access and formative input into the process and the
resulting amendments.

The following timeline shows each of the twenty five public meetings where the WCZ
was an item, or the only item, on an agenda for a meeting advertised on the City website
calendar. Many of these meetings were additionally noticed to an extensive interested
parties list and advertised in the Portland Press Herald. Public comment was taken at all

! Attachments 3 and 4
2 Attachment 1
3 Attachment 2



meetings except the Planning Board site walk, the City Council workshops, and Council
Order 1% readings.

Note: In the schedule below, the CDC abbreviates the Community Development
Committee, a 3 member sub-committee of the City Council.

Waterfront Central Zone — Public Meeting Process: 25 meetings to date

December 8, 2008:

CDC Meeting: Pier Owners present concerns. CDC
directs Planning Staff to assist with the preparation of
revised zoning text for application to the Planning Board.

Planning Staff works with Pier Owners to draft zoning amendments

October 27, 2009
November 17, 2009
November 24, 2009
January 12, 2009
February 2, 2010
February 23, 2010
March 2, 2010
March 3, 2010
March 9, 2010
May 13, 2010

May 25, 2010

June 8, 2010
June 20, 2010

June 23, 2010
July 13, 2010
July 14, 2010
August 9, 2010

August 11, 2010

September 15, 2010

October 13, 2010

Planning Board Workshop: Introduction

Planning Board Site Walk

Planning Board Workshop: Process and Timeline
Planning Board Workshop: Physical Conditions and
Building and Use Inventory Results

CDC Meeting: Staff presentation of the Planning Board
process to date.

Planning Board Workshop: Public Forum Preparation
Public Forum: Marine Industry Panel Discussion

Public Forum: Public Input Workshop

Planning Board Workshop: Pier Owners’ Presentation
Planning Board Workshop: Public Forum and Business
and Employment Inventory Results

Planning Board Workshop: Draft Policy Statement
Discussion

Planning Board Workshop: Draft Zoning Text

City Council 1* Reading: Planning Board sponsored
orders #271-272-09/10

CDC Meeting: Summary of the Planning Board process
results

Planning Board Public Hearing: Vote to endorse and
recommend proposed policy and zone text changes

CDC Meeting: Discussion of Planning Board’s
recommendation

City Council Workshop: Summary of Planning Board
Recommendations

CDC Meeting: Following a Council Workshop, CDC
identifies key issues: Linkage, Displacement, Non- Marine
Use Overlay Zone, and Public Access.

CDC Meeting: Discussion of key issues. Pier Owners
indicate that their requested text amendments will be
revised to address concerns expressed by lobstermen.

CDC Meeting: The Pier Owners present alternative text
to the CDC addressing concerns of lobstermen.



October 27, 2010 CDC Meeting: Vote on revised zone text and
corresponding changes to the underlying policies.

December 6, 2010 City Council 1 Reading: CDC sponsored orders
#101 and 103-10/11

December 13, 2010 City Council Workshop: Presentation of CDC process
results and recommendations

December 20, 2010 City Council Public Hearing Final Action

I11.  Summary of Proposed Zoning Text Changes

One of the State criteria for reviewing local ordinance amendments is to find consistency
with the State’s Coastal Policies 38 MRSAS81801 COASTAL MANAGEMENT POLICIES, “The
Legislature declares that the well-being of the citizens of this State depends on striking a
carefully considered and well reasoned balance among the competing uses of the State's
coastal area.” 38 MRSA81801 (Emphasis added) Portland has strived for more than two
decades to understand and realize the balance required under the State’s Coastal Policies.
The intent of the new zoning is to build on this extensive experience to achieve
regulations that both protect marine activity and simultaneously promote investment in
marine infrastructure. The changes to the WCZ are summarized below; however, readers
will need to understand the entirety of the text, in full, to appreciate the interconnected
nature of the ordinance. The full text is attached (Attachment 2.)

1. Amends “purpose” text articulating the basis for mixed use;

2. Eliminates the “no adverse impact on marine use” provision (moving marine use
compatibility to revised performance standards);

3. Creates a 100% Non-Marine Use Overlay Zone (NMUOZ) located along
Commercial Street with associated development standards. Standards require
linkage between non-marine development and marine infrastructure investment
(direct investment or contribution) for larger projects (see map, Attachment 3);

4. Allows 45% non-marine use of ground floors and pier space outside of the
NMUOZ, with associated development standards, including requirement to offer
1* floor space to marine uses prior to filling with a non-marine use;

5. Allows upper floor non-marine use in new construction;

6. Expands permitted retail and restaurant uses throughout the zone (subject to the
45% 1* floor allowance above outside of the NMUOZ):

7. Redrafts standards for contract/conditional rezoning with fewer restrictions on
use;

8. Eliminates the “Commercial Street/Old Port Overlay Zone” for contract rezoning
(as replaced by the “NMUOZ” above);

9. Expands the building height allowance from 45 feet to 50 feet;

10. Creates Commercial Street lot frontage minimums (75 feet) and lot width
minimums (50 feet, applied only within the NMUOZ);

11. Designates the Planning Authority as the reviewing body for certain performance
standards;

12. Eliminates parking requirements and amends the standard for non-marine use
parking;

13. Clarifies and strengthens performance standards protecting marine uses;



14. Creates public view protection standards applicable to all development

(previously applied only to conditional uses and re-zoning;)

15. Clarifies the text with minor amendments throughout; and,
16. Reorganizes the format of the zone text.

The proposed text does not expand non-commercial vessel berthing and does not
provide opportunities for residential development.

V.

DEP Role and State Review

Under the Act the Department’s role is threefold:

To determine if special conditions exist warranting deviation from the minimum
standards of the Shoreland Zoning laws;

To establish whether the proposed zoning is no less stringent (equally or more
effective) than these minimum standards; and,

To ensure that the proposed standards are consistent with the legislative purposes
underlying the Mandatory Shoreland Zoning program and Coastal Management
policies.

Special local conditions within the WCZ require a different set of standards

Portland’s waterfront is unique, with a long history of development, changing
economies, and innovative land use policies and zoning resulting in its particular
built form. Its Central Waterfront is a mixed use district, providing real-world
examples of marine/non-marine compatibility. The new zoning builds on this
history, by learning from past successes and addressing issues of sustainability of
the marine economy in Portland.

The local conditions that distinguish the Central Waterfront from other portions of
the Maine coast and warrant a deviation from the Chapter 1000 minimum
standards are its:

development form and history

scale

deteriorated conditions of marine infrastructure
continuing history of mixed use

* The information provided below has two primary sources. First, the City of Portland city-wide photo tax
records dating from 1924. City staff reviewed the 1924 uses as the basis of the following narrative describing
the origins of the infrastructure and illuminating the history of mixed use for the district. Second, the piers,
lands, buildings, uses, vessels, business and employment inventories created as part of the recent re-zoning
provide detailed data and information on local conditions as of 2009/2010. (The recent Central Waterfront
inventories are attached in their entirety at the conclusion of this report.)*



1. History of the zone related to its development form

The Central Waterfront attained its current form after the filling of
Commercial Street as a rail and street corridor in the 1850’s. With Portland’s
success in attracting rail links to Boston to the south and Montreal to the
north, Commercial Street joined two important population centers to an ice
free harbor. During the 1850’s and the boom of the Industrial Revolution,
Commercial Street was a state of the art world class_manufacturing and
transportation center. The infrastructure that one finds still existing today
reflects large scale transportation and commodities trade, along with the
manufacturing, processing and distribution of a wide variety of goods at a
national scale as began over 150 years ago. Piers developed from their 18"
and early 19™ century predecessors, mostly as freight and manufacturing
facilities. These piers served deep draft vessels and rail transportation. The
infrastructure that developed in support of this activity is massive as the piers
were designed to house enormous industrial structures along with rail sidings
and vehicle access. While fishing has always been a presence within the
Central Waterfront, the piers and wharfs were never developed to support
fishing as a dominant use.

As of 1924, heavy freight, commodities trade and transfer, and manufacturing
uses still dominated the Central Waterfront. While this 19" century mix of
uses persisted into the beginning of the 20™ century, other uses - both marine
and non-marine — also began to take hold.

In 1924, lumber yards, canneries, mills, coal pockets, grain elevators and
warehouses dominated both the waterfront and the city skyline. These uses
were supported by storage yards, cranes, gantries, trestles, and countless
support buildings. The complex texture of the waterfront was further
populated by vessels, trucks, cars, horse drawn wagons, retail stores, stables,
junk shops, sheds, club houses, building suppliers and boat houses.

Fishing related activity (lobsters, clams and fin fish) was spread generally
throughout the area, but was not a principal activity - neither in terms of space
occupied nor by the number of operations. Then, as now, fishing was
important, ubiquitous and character defining; but fishing did not occupy a
majority of the space available. The geography was simply too large and the
scale of fishing uses too modest.



Below are representative images from the City’s 1924 tax photos showing the types of
historic uses and infrastructure that characterized the original development of the WCZ.

a. Use and Development Examples from 1924

The AR Wright coal facility at the
Boston and Maine RR wharf
shows the scale of infrastructure
that was developed in the WCZ
following the filling of Com-
mercial Street in the1850’s. This
currently is the site of the Gulf of
Maine Research Institute. In
1924, 5 piers housed coal
pockets. The Boston and Maine
Wharf also handled lumber and
other goods.

The Randall McAllister coal
facility occupied the entirety

of Maine Wharf in 1924. Maine
Wharf is over 600 feet long and
75feet wide - which makes it
one of the_smaller piers in the
Central Waterfront.

The Pocahontas Fuel coal shed

was located on the site of the current
Dimillo’s Restaurant. In this 1924
photo, the assessors noted its 50 foot
building height. Note the rail cars
positioned for loading on the first
floor.



In 1924, 9 piers housed lumber
facilities, including storage,
distribution and milling. Brown’s
Wharf shown here was incorporated
into the Portland Fish Pier complex
in the 1980’s. Sheds of this scale
were not uncommon.

This image from Brown’s Wharf
shows a milling facility for
southern hard pine — one of several
in the zone.

While the largest of Portland’s
grain elevators were located on the
Eastern Waterfront, the Central
Waterfront had at least 5 grain
facilities on at least 3 wharfs. This
impressive Commercial Wharf
structure was located on what is
now the Dimillo’s parking lot.



Slate sinks were manufactured at
this Central Wharf facility on the
site where one now finds the
Chandler’s Wharf condominium
complex.

This Union Wharf sugar warehouse
was located on a pier that currently
houses a vital mix of marine and
non-marine uses

This sign and paint store at the
current site of the “Comedy
Connection” on Custom House
Wharf shows how non-marine uses
of all types were integrated on the
piers from an early date.



Meat packing, both on
Commercial Street and out
on the piers, was a prevalent
use occupying large scale
structures.

The central portion of this photo
shows a typical “fish house” or
“shack” as were found distributed
widely through the zone in and
among larger industrial uses.

Commercial Street provided
merchandizing exposure for
marine uses such as this fish
dealer. Note that a canvas

and awning shop, Leavitt and
Parris, occupied the upstairs.
Leavitt and Parris then (and
now through a location in a
Deering industrial site) served
marine and non-marine clients.



Commercial Street also was
home to mixed buildings

such as this marine supply
store (left) and clothier (right.)

b. Uses in the zone as of the 1924 tax survey are as follows

Commercial Street Uses
Fruit storage (138 Commercial St)
Junk shop; Marine Supplies (144 Commercial St)
Fish store; storage (158 Commercial St)
Awnings, tents, flags and sails (158 Commercial St)
Machinery Exchange (168 Commercial St)
Store - Steamship supply; Clothing and Footwear (182-186 Commercial
St)
Grain Storage; “Vulcanization” (tires) (202 Commercial St)
Pickle Factory (210-212 Commercial St)
Junk Store; Tires (216-222 Commercial St)
Meat packing; Storage (236 Commercial St)
Meat packing (264 Commercial St)
Garage (268 Commercial St)
Flour, Lumber, Storage (322 Commercial St)
Meat packing; Stables (340 Commercial St)

Randall and McAllister Wharf, now Maine Wharf (68-70 Commercial St)
Coal distribution with offices, tool shops, processing, storage, cranes,
etc.

Custom House Wharf (94-98 Commercial St)
Casco Bay Lines (with freight house, waiting room, offices...,)
storage, machine shops, office supplies, public “auto storage”
(parking,) lobster house, garages, “light house shop”, ice cream
manufacturing plant, sign shop, restaurant, paint store.
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Portland Pier
Machine shops (marine), fish shops/houses, blacksmith, restaurants,
junk shop, garage, stores, sail loft, car ferry, offices, naval reserve
office, boat house, storage shed, ship supplies.

Commercial Wharf, (+/-150 Commercial St)
Ship store, storage, vacant, storage, manufacture fish nets, “pool
room”, Machine shop, fish houses/shacks, “Marine Junk”, fish gear
storage, clam shop, offices

Pocahontas Wharf, including Long Wharf (162-176 Commercial St)
Coal wharf with garage, shops, rail, sheds and storage, trestles and
gantries, and offices.

Central Wharf (188-200 Commercial St)
Offices, industrial supply store(marine and non-marine), garage, cold
storage, storage, fish houses, manufacturing (slate sinks), salt store,
grain mill/storage, fish packing, machine shop.

Widgery Wharf (208-220 Commercial St
Food and “flower” manufacturing, general storage, shops/sheds
(vacant), freight storage.

Union Wharf (226-244 Commercial St)
Cold storage (vacant), various tool houses and offices, salt storage,
storage (general), coal distribution and processing wi/offices, cement
storage, sheet metal and roofing w/ shops and storage, meat packing,
grain mill w/ storage, sugar storage, warehouses/storage.

Merrill’s Wharf (252-258 Commercial St)
Garage, boat house (yacht club), canning factory w/ work shop and
storage, store w/ storage, truck storage.

Richardson Wharf (272-298 Commercial St)
Grain mill w/storage and offices, cooperage, stables, lumber storage,
fuel and coal office, storage (vacant)

Merchant’s Wharf (310-312 Commercial St)
Storage, lumber dealers, ice dealer with offices and storage, club house
(Portland Yacht Club)

Browns Wharf, currently the Portland Fish Pier (314-330 Commercial St)
Lumber, storage/offices/freight/mill, storage, stables.

Wright’s Wharf (332-342 Commercial St)
Stable, blacksmith shop, lumber storage.
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Boston and Maine RR Wharf at the site of the Gulf of Maine Research
Institute (350-380 Commercial St)
Lumber distribution w/ mills and storage, fertilizer storage/sale, boat
shop, stables, coal distribution wi/sales/office/freight/storage,
blacksmith, garage, repair (rail).

Hobson’s Wharf (382-396 Commercial St)
Lumber storage (multiple w/ offices).

Berlin Mills Wharf (404 Commercial St)
Offices, storage

Holyoke Wharf (412-420 Commercial St)
Storage “Teams”, “Club House” (vacant), wood working, garage,
“recruiting room” and fish factory (vacant), lumber storage, boiler
company storage, coal shed (vacant), ice office, tool storage, grind
stone manufacture, naval patrol quarters.

Sturdivant’s Wharf (422-440 Commercial St)
Retail/wholesale for windows/doors etc.., roofing company with
storage

Deakes Wharf (442-450 Commercial St)
Auto/truck service garage, blacksmith shop, fish packing.

2. The Scale of the infrastructure

The Central Waterfront is comparable in size to significant development
districts within the City and the scale of infrastructure in the WCZ is beyond
the scope of any other cohesive urban marine district in the state.
Furthermore, the scale of the district outsizes the market for marine uses
capable of paying rents sufficient to support the infrastructure.
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The map below was developed as part of the 2009/2010 inventory process and
shows the land and buildings of the zone.

The following examples are excerpted from the 2009/2010 inventory findings
as a summarized indication of the WCZ’s extent. The WCZ contains:

m 2.2 million square feet of developed or developable area (filled land and
pile supported pier)

m 15 piers

m 65+ buildings

m 16,000 linear feet of commercial berthing

3. Poor Conditions

With the departure and diminishment of rail and waterborne transportation as
dominant modes after World War IlI, heavy industry and manufacturing
abandoned Commercial Street and the piers of the Central Waterfront: the
WCZ has never fully recovered. Many of the largest buildings are long since
demolished; but on many piers, including Maine Wharf, Custom House
Wharf, Portland Pier, Merrill’s Wharf, Hobson’s, Holyoke and Deake’s,
wharves continue to maintain early structures from the heavy industry era.

The conditions found on the piers are generally poor and investment lags
behind need for basic repairs on many piers.

m Many of the piers are 19™ century structures requiring constant
investment.
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m Vacancies for marine and non-marine uses are growing — while the current
economy may be to blame for some of these vacancies, poor pier
conditions make many of these properties unattractive to new tenants.

m The rents generated by marine uses do not support sufficient re-investment
in pier infrastructure.

The Waterfront Central Zone is a large area that is under-utilized and is at risk
due to deteriorating infrastructure.

4. History of Mixed Use Activity
a. Adaptive Re-Use

Marine and non-marine uses have adaptively reused some of the 19"
century piers in a largely unchanged form. Custom House Wharf today
would be totally recognizable to early 20" century eyes. Properties, such
as the Portland Fish Pier and the Gulf of Maine Research Institute site (as
redeveloped in the mid-20™ century by the US Navy and Coast Guard)
combined piers into more modern industrial properties. Still other piers,
such as Widgery Wharf and outer portions of Hobson’s Pier, have
reconfigured the pile-supported portions of their properties into lighter
duty piers serving fishing uses and forgoing buildings larger than shacks
altogether.  Without question, and unfortunately for all, the largest
redevelopment strategy taken by the majority of piers under past zoning
has been to remove buildings and build surface parking.

The 2010 inventory shows the large scale areas of the zone currently
occupied by parking. These lots are in addition to smaller scale lots
serving individual uses on each pier. Just these larger lots occupy
approximately 10 acres — all of which were in more productive use in
1924,

b. Current Economic Activity

Despite poor physical conditions on many piers, the zone continues to
support a significant volume and variety of commercial activity.

128 businesses (78 marine, 50 non-marine)
175 commercial vessels

394 non-commercial vessels

1200-1300 marine jobs

600-700 non-marine jobs

® The basis for the bulleted statements above is found in the economic inventory and Pier Owner statements
found in attachment 3B . While the City believes that this report and its attachment provide more than
enough information to justify the DEP approving the adopted zoning, the best way to assess the condition
of Portland’s waterfront is by direct observation. The City of Portland invites the DEP Commissioner and
staff on a guided site visit of the WCZ to personally see and evaluate the conditions and needs of the zone.
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However, as noted, the infrastructure is not being well maintained and
there is a significant amount of both vacant land and vacant buildings.

c. Development Potential

m The developable area provides an opportunity for reinvestment and
mixed use growth. Much of the zone is either un-built or covered by
parking. When considering the new zoning, one must consider that the
majority of developable potential within the zone is located away from
the water and along Commercial Street. 73% of the zone is not
occupied by buildings.

m Larger parking lots occupy over 400,000 square feet of space with
over 1300 parking spaces— many of which serve non-marine use in
other zones. These vast spaces do not represent the highest or best use
of this land.

Existing marine economic activity already exists in an environment where
non-marine uses are allowed and exist. Upper floor offices and
Commercial Street retail/restaurant uses have been a reality in the zone for
years, and as seen by the 1924 material above, this mix has always defined
the area.

B. The proposed zoning is no less stringent than the States minimum quidelines.

Portland’s new zoning text is no less stringent than the minimum requirements put
forth by the State. The question of stringency is key to the Department’s
determination. Chapter 1000 assists in determining whether municipal zoning
meets the no less stringent test. Chapter 1000 states that the municipal zoning
must be “equally or more effective in achieving the purposes of the Act.” Among
other policies, the purpose of the Act is to protect commercial fishing and marine
industries.

The WCZ text presented extends protection to marine uses beyond State
minimums through:

m Restrictions on non-commercial berthing;

m Preservation of building and pier space for marine activity and
prioritization of marine uses;

m Incentives for investment in marine infrastructure; and

m Establishment of strict performance standards protecting commercial
marine access and use within the zone.

Chapter 1000 suggests one method of protection for marine activity — segregation
of uses. While this method has merit for many parts of the State, the recent
process for the WCZ suggests that within the large, highly urban, already mixed
use environment of Portland Harbor, use segregation is both contrary to the
history of the zone and its economic stability. Portland asserts that allowing
limited non-marine use, giving priority to marine use, and providing rigorous
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performance standards to ensure non-marine use compatibility and the functional
utility of the piers is equally or more effective in achieving the State’s goals.
Marine use alone has proved to be incapable of sustaining critical marine
infrastructure including usable pier edge, docks and wharves. As a result, it is
agreed that failing to approve the WCZ amendments will result in the continued
degradation of the marine industry in Portland Harbor.

The four working waterfront protective measures bulleted above are addressed
individually below. Readers should understand that the protections are intended
to work together within a unified system of development review, administered by
Portland’s professional planning and zoning staff. These local standards are more
effective and better suited to promoting the purposes of the Shoreland Zoning Act
within Portland’s WCZ.

1. Restrictions on non-commercial berthing

Under the current (DEP-approved) zoning, 50 feet of non-commercial
berthing is permitted per pier. Expansion of non-commercial berthing is
allowed as a conditional use.

The proposed text eliminates this expansion opportunity (deletions in
Conditional Use, Sec. 14-308(a)). The proposed zoning is more protective of
commercial berthing than the existing zoning and the State minimum
standards. Commercial berthing is a fundamental resource that sustains the
working waterfront.

2. Preservation of building and pier space for marine activity

The new zoning protects a majority of space in the area where the majority of
marine activity is located. As stated above, there are over 2.2 million square
feet of filled land and pier area contained in the zone. It is simply
unreasonable to expect that marine use will be able to occupy the majority of
this space. Under the proposed zoning, outside of the Non-Marine Use
Overlay Zone, 55% of ground floor building space and 55% of open space
(pier and land area not covered by a building or serving as a common access
drive) is preserved for marine use. (Standards for non-marine uses located
outside of the NMUOZ: Sec. 14-311(a)l.and 2.)

The new zoning also includes an innovative measure that requires all
vacancies and changes of tenancy to be marketed and made available to
marine uses before offering space to non-marine tenants. (Sec. 14-311(a)3.)
The space must be marketed in targeted media and offered at comparable rates
to other marine space in the zone. Space would be offered to non-marine uses
only if there are no qualifying marine uses available to take the space.
Essentially, if there is a market for marine uses, these uses will have priority
opportunity for space every time space becomes available in the area of the
zone best suited for marine activity. Pier owners, however, will not be forced
to leave space empty for lack of a marine tenant. Even this, however, is
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curtailed to no more than 45% of area for non-marine use per first floor
outside of the “NMUOZ”.

The City Council, when approving the above measures, further required that
the City annually inventory and report marine use and non-marine use
occupancy within the zone as a means to enforce the above provisions and
understand and monitor the long-term impacts of these amendments. These
monitoring reports will be made available to the DEP upon request.

Chapter 1000, as the State minimum standard, establishes setbacks from high
water as the protective mechanism to ensure access for commercial fishing
and marine industrial activity. Setbacks alone cannot ensure continued access
to these piers and wharfs if the infrastructure is degraded or is occupied by
recreational boating activity — as could be allowed under state minimum
standards.

The City contends that in the context of Portland Harbor, area preservation
and continued opportunity for occupancy is a more effective means to ensure
quality access for commercial marine activity than simple high water
setbacks. Portland’s history with segregated uses, as followed the 1987
moratorium on non-marine use and reiterated by the 2006 and current process,
suggests that permanently banning non-marine uses ultimately leads to further
disinvestment in the piers and degradation of infrastructure supporting marine
access. The adopted WCZ text achieves a balance between the need to
preserve space for marine activity and the reasonable expectation for use of
the space available.

Incentives for investment in marine infrastructure

Within the proposed Non-Marine Use Overlay Zone (NMUOZ,) which is
located along Commercial Street but set back from high water by 25 feet (as
would be consistent with a “General Development District,”) there is no
marine use requirement proposed. While state minimum standards would not
require any ties to marine use within a General Development District, the
proposed zoning requires that larger developments ($250,000 or more)
construct or contribute toward marine infrastructure for the benefit of marine
uses at a value of 5% of total project costs. (NMUOZ Standards: Sec. 14-
311(b)3) This monetary linkage between non-marine development and marine
infrastructure reinforces the system of marine protection and investment
underlying the adopted amendments. Furthermore, in addition to the
performance standards described below, non-marine uses in the NMUOZ are
subject to a vessel access standard (Sec. 14-311(b)) to ensure access to vessel
berthing. Application of these standards in the NMUQOZ is further indication
of how the WCZ is more stringent than the minimum standards.
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4. Strict performance standards protect commercial marine access and use
within the zone.

The performance standards contained within the proposed WCZ protect
water-dependent and marine activity according to the functional needs of the
piers and marine uses. They have been strengthened to protect marine uses in
three significant areas:

m Parking. Sec.14-311(d)8
The proposed amendments place significant restrictions on non-
marine parking. These restrictions require that adequate marine
use parking is provided or preserved, and that water-dependent
uses are given a priority for parking location.

m Compatibility of non-marine uses with marine uses. Sec.14-311(d)15
The compatibility standards address potential interference of non-
marine uses with existing or potential marine operations -
including access to berthed vessels.

m Functional utility of piers and access to the water’s edge. Sec.14-311(d)16
The functional utility standards inform site design providing for
the adequate needs of marine operations. Issues addressed include
building and circulation location, vehicle access to pier edges, and
segregation of marine access from non-marine circulation.

C. The proposed standards are consistent with the legislative purposes
described in 38 MRSA § 435, and 38 MRSA § 1801( Chapter 19) _Coastal
Management Policies

1. Legislative Purpose of the Shoreland Zoning Act

Portland’s new zoning text is consistent with the legislative purposes for
Shoreland Zoning. 38 MRSA 8 435 provides the following text:

The purposes of these controls are to further the maintenance of
safe and healthful conditions; to prevent and control water
pollution; to protect fish spawning grounds, aquatic life, bird and
other wildlife habitat; to protect buildings and lands from flooding
and accelerated erosion; to protect archaeological and historic
resources; to protect commercial fishing and maritime industries;
to protect freshwater and coastal wetlands; to control building
sites, placement of structures and land uses; to conserve shore
cover, and visual as well as actual points of access to inland and
coastal waters; to conserve natural beauty and open space; and to
anticipate and respond to the impacts of development in shoreland
areas. (Emphasis added.)
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The new WCZ text is consistent with all of these purposes. The material
herein, however, focuses on how the new zoning protects commercial fishing
and marine industries and controls building sites, placement of structures and
land uses as these are the issues most applicable to the amendments recently
adopted by the City.

Commercial marine activity is still the priority and purpose of the zone. The
WCZ recognizes that urban marine environments require investment, and that
the businesses and activities on the piers themselves are the source of the
investment capital.

Unfortunately, marine industry alone cannot provide adequate revenue to
warrant sufficient re-investment into marine infrastructure for a sustainable
infrastructure network. The City is not asking to abandon marine use; but, it
is asking for opportunity for its property owners to make a reasonable return
on their private investments. Without a zoning modification, the piers in the
WCZ will continue to degrade and quality access will be denied the very
industries that are the focus of protection. The City’s path is different from
the State’s minimum standards, but the intent and purpose is the same. The
City asks the DEP to determine that its approach strikes the necessary balance
of uses to sustain the Central Waterfront’s economies and infrastructure and
that the same is in accord with Shoreland Zoning regulation.

Coastal Management Policies

The policies listed below in italics are excerpted directly from State statute.
Each is individually addressed by the narrative that follows.

a. Port and harbor development. “Promote the maintenance, development
and revitalization of the State's ports and harbors for fishing,
transportation and recreation;”

The adopted zoning is drafted specifically to sustain Portland Harbor as a
viable commercial fishing port and commercial and tourism destination.
A fishing port requires infrastructure, which in turn requires investment.
Recreation and tourism require access to the Harbor, which will be
promoted by increased mixed use. The adopted zoning promotes the
balance promoted by state coastal management policies.

b. Marine resource management. ““Manage the marine environment and its
related resources to preserve and improve the ecological integrity and
diversity of marine communities and habitats, to expand our
understanding of the productivity of the Gulf of Maine and coastal waters
and to enhance the economic value of the State's renewable marine
resources;”

Portland Harbor, its piers and deep water, is the irreplaceable resource that
allows private enterprise to gain value and conduct business in commercial
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fishing. The adopted zoning will not endanger the habitats and ecological
health of the Harbor, but will allow for the diverse business activity that
fosters universally beneficial economic value.

Shoreline management and access. “Support shoreline management that
gives preference to water-dependent uses over other uses, that promotes
public access to the shoreline and that considers the cumulative effects of
development on coastal resources;”

Portland Harbor is the most intensively developed shoreline on the coast
of Maine. The cumulative effects of development have been evolving for
centuries and the adopted zoning will promote a continuation of this
development. Water-dependent uses are given preference through the
measures described above in section Ill. B. above. While commercial
marine access is promoted through the protections afforded marine uses,
appropriate public access is expanded through opportunities for expanded
mixed use.

Hazard area development. “Discourage growth and new development in
coastal areas where, because of coastal storms, flooding, landslides or
sea-level rise, it is hazardous to human health and safety;”

Standards for flood plain management are integral to Portland’s land use
code and are not changed or relaxed through the adopted amendments.

State and local cooperative management. “Encourage and support
cooperative state and municipal management of coastal resources;”

The City of Portland has a long history of cooperation with State agencies
fostering marine and non-marine commerce in the WCZ. The
development of Portland Fish Pier in the 1980’s was a city-state
partnership that remains a cornerstone of the ground fishing and fish
processing industry for the state. It is important to note that the
relaxations on non-marine use in the WCZ will not impact the core
activities of the Portland Fish Pier.

In addition, Commercial Street, the primary transportation facility within
the zone, has since the 1980s been reconstructed with state transportation
funds and designed to reflect its dual role as both an industrial access road
and a thriving business, retail, and tourism destination.

Scenic and natural areas protection. “Protect and manage critical
habitat and natural areas of state and national significance and maintain
the scenic beauty and character of the coast even in areas where
development occurs;”

The developed nature of Commercial Street and the Central Waterfront
defines its scenic beauty and character. While not a “critical habitat,”
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Portland’s waterfront is a nationally significant resource. In 2008,
Commercial Street was selected by the American Planning Association as
a “Great Street” specifically because of its history, its architecture, and
mixed-use character. During the City’s recent planning process, the
Portland Society of Architects lobbied successfully to include language
into the adopted policy statement regarding the significance of
Commercial Street and the zone’s 19™ century piers as irreplaceable
resources for preservation and development. The adopted zoning provides
a financial mechanism to maintain and improve these assets for the benefit
of marine and non-marine economic activity.

g. Recreation and tourism. “Expand the opportunities for outdoor
recreation and encourage appropriate coastal tourist activities and
development;”

The adopted zoning aids coastal tourism in four specific ways:

i. Preservation of marine uses.
Marine use is the attraction for tourism and the adopted zoning
protects marine uses as the priority for pier ground floors and the
entirety of pier edges.

ii. Allowing marine tourism as a permitted marine use.
Marine tourism operations, such as tour boats and captained charters,
are permitted uses in the zone. As permitted marine uses, such tourism
operations hold a place equal to commercial fishing uses and are
prioritized above non-marine uses in the WCZ.

iii. Allowing non-marine uses that expand the general public’s use of the
waterfront.
The expansion of limited restaurant and retail uses on the piers will
provide opportunities for visitors and residents alike to access piers
and strengthen their connection to the Harbor. The adopted
performance standards ensure that these public uses will be compatible
with existing and future marine uses and that the piers will continue to
functionally support marine commerce.

iv. Improving revenues to piers to support infrastructure upgrades.
Many of Portland’s private piers exhibit conditions that detract from
the waterfront’s image and also make it difficult to operate viable
marine related uses. During the City’s recent process, a representative
of the Convention and Visitor’s Bureau noted pier condition as a
significant barrier to promoting Portland’s waterfront as a tourism
destination.® Expanded uses provide revenue for maintenance, and
the performance standards will guide improvements to create safe

® Barbara Whitten, C\VB Director, at the March 2, 2010 WCZ Panel Discussion and Public Forum.
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environments for visitors to patronize businesses and experience the
working waterfront.

h. Water quality. ““Restore and maintain the quality of our fresh, marine and
estuarine waters to allow for the broadest possible diversity of public and
private uses” and,

Site investments provide opportunities to upgrade antiquated stormwater
infrastructure that will benefit water quality. Recent experience with
development has demonstrated few examples of such improvements based
on marine use investment alone.

i. Air quality. “Restore and maintain coastal air quality to protect the
health of citizens and visitors and to protect enjoyment of the natural
beauty and maritime characteristics of the Maine coast.”

Not applicable.

V. Other Issues Considered

Through the City’s extensive process, several arguments against the adopted zoning were
presented. The City considered these arguments and discusses them below.

A. DEP and State Agency Input

Just prior to the City Council’s vote on the proposed amendments, the DEP issued a
letter informing the City that additional justification would be needed for the
Department’s review of the proposed changes (Mike Morse, Shoreland Zone
Administrator, dated December 16, 2010.) The Department’s letter followed
correspondence from the Department of Marine Resources (David Etnier, Deputy
Commissioner, dated December 13, 2010,) the Department of Conservation (Dan
Prichard, dated June 22, 2010,) and Department of Environmental Protection (Mike
Morse, June 22, 2010.) A common theme expressed in these correspondences
concerned the potential for new non-marine uses to be located on pile supported piers
on the Portland waterfront.

While the Agency’s input was carefully considered and analyzed, the City concluded
that pier foundation systems are not the effective and rational organizing principle
for structuring zoning. The WCZ contains 19" century piers that were designed
without regard for current regulations. The piers are organized around the function of
the working deck edge and internal circulation — not around the foundation system
under the deck. To attempt to protect portions of piers over the water is to ignore the
physical configuration which promotes commercial access to the water.
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By way of illustration consider the Custom House Wharf example shown here. This
is a pier where the water’s edge (the yellow line) splits buildings (red blocks) down
the middle. Protections tied strictly to the water’s edge would either require that the
entire building be marine, which has been shown to be non-economic and detrimental
to long term maintenance benefiting all users, or to divide buildings such that interior
layouts would be non-functional for marine uses. Other piers show filled land
extending closer to the water’s edge with little or no pile-supported pier. Strictly
adhering to the “water’s edge” philosophy as a rationale to divide marine from non-
marine uses, these piers would see less stringent marine requirements than adopted by
the City for the WCZ.

One should note that the DMR letter also cites displacement of commercial berthing
as a pivotal issue. All readers of this material need to understand that no increase in
non-commercial berthing is allowed by the proposed zone text. Commercial berthing
is the fundamental resource underpinning the working waterfront and Portland is not
proposing any loss of commercial berthing to recreational vessels. In fact, the
proposed zoning restricts expansion of existing marina uses, otherwise allowed
under zoning approved by the Department in 2006 and previously in 1994 — yet
another example of where the adopted zoning is more stringent than State minimum
standards.

B. Compatibility is Not Accidental

The issue of compatibility between marine and non-marine uses has been important to
the City’s approach to zoning in the Central Waterfront. The uses, protections, and
relationships between uses promoted in the WCZ flow from long experience and the
learning advanced through this process.

Portland’s Waterfront has a long history of tourism, recreational boating and uses of
every description. Currently, permitted and legally non-conforming non-marine uses
co-exist with existing marine uses on most piers. Virtually every pier either has
existing non-marine uses or has the potential to house such uses under previously
approved zoning. As evident from the recent economic inventory, all of these mixed
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uses co-exist with 175 commercial vessels, 78 marine businesses, and 1200-1300
marine jobs.

Residential uses and recreational marinas have long been considered incompatible
with the marine economy and therefore the City has not adopted zoning allowing
their expansion. Interestingly, when one sees these uses as they exist (as legal non-
conforming uses) in the WCZ, ones sees condominiums and marinas operating
alongside a wide range of marine and water-depended uses. The fundamental
incompatibility of these uses with the marine economy falls with the permanent
displacement of the marine infrastructure that they replaced at the time of their
construction. For this reason, Portland does not request expansion of these uses. By
the same argument, non-marine uses that can share compatible infrastructure with
marine uses can be managed to operate within a marine environment. Portland seeks
to allow use flexibility and economic opportunity on the piers while requiring the
functional infrastructure needed by marine industry.

Not all of the use relationships found in the WCZ are harmonious.” Public testimony
showed that there are examples of congestion, parking shortages and behaviors that
negatively impact some marine uses. There were other testimonials where fishermen
were less concerned with who their neighbors might be as long access, parking and
loading was available — at an affordable price. The new zoning addresses conflicts
between uses with an innovative standards-based approach specifically designed to
promote compatibility between marine and non-marine activities.

Zoning is but one part of a successful pier strategy. Clearly, use compatibility cannot
be ensured under poor property management or where sufficient infrastructure is not
provided. The adopted WCZ provides mechanisms to manage the latter, while no
zoning can or should be expected to address the former.

C. Potential Loss of Marine Use

Virtually every participant in the WCZ process has expressed a good faith hope for
the future of marine use in the zone and the new protections and standards are the
manifest expression of the community’s commitment to commercial marine activity.
This activity is critical and distinguishes Portland from other, more sterile, urban
waterfront locations found out of state.

Despite the value placed on marine use by the City as a whole, concern has been
expressed over fear of displacement of marine use by non-marine use. Some
lobstermen and the Island Institute have called for text that would limit the
displacement of existing tenants by non-marine uses. The City heard this concern,
but followed legal and planning practice for zoning, adopting text that addresses
“uses” and not individual “tenants.”

" This is true of many zones in communities state-wide.
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However much some participants in the process wishes it were otherwise, no net loss
of marine activity is not the standard: not in Portland zoning, not in the State
minimum standards, not in the market place. Unfortunately, the net loss of marine
activity has been an on-going concern for communities up and down the Maine coast
— even where DEP approved shoreland zoning is in place. The Island Institute’s
seminal report, The Last 20 Miles: Mapping Maine’s Working Waterfront ® identified
1555 points of working waterfront access state wide; but, only 29% of these sites
were covered by “some type of water-dependent use zoning.” Extrapolating from
these figures, the DEP has approved zoning covering 71% of current points of
working waterfront access with zoning that would allow displacement of marine uses
by some other use. The new WCZ would be considered as having some type of
water-dependent use zoning, keeping the 15 impacted piers more protected than the
majority of working waterfront access points throughout the state. Portland is asking
for similar flexibility in approaching the Shoreland goals set out by the Legislature as
granted other communities — all balanced with preservation of marine activity.

The entire focus of The Last 20 Miles was to inventory marine access locations to
promote their preservation. The City participated in the Island Institute’s work in
2006 and supports their ground breaking efforts in support of coastal communities.
The fact of Portland’s success in retaining points of working waterfront access should
not be held against the City in our attempt to innovate with zoning to achieve
economic viability and stable infrastructure.

D. Portland as a Model

While mixed use waterfront zoning may not be common, Portland’s innovations in
zoning have been used locally, regionally and nationally as a model for achieving
quality coastal communities. This is no accident as many coastal communities
struggle to address aging infrastructure, diminishing fishing activity, and the need to
adapt to shifts in circumstances while maintaining flexibility. Portland staff has been
asked to share experiences and present lessons learned on mixed use waterfront
zoning at the following conferences and forums:

m Alabama-Mississippi Sea Grant: Community Planning Incorporating
Working Waterfronts - by webinar, November 2010.

m Working Waterways and Waterfronts National Symposium on Access,

Portland, Maine: September 2010

NNECAPA and SACARPH Joint Conference, Portland, Maine: September

2008.

Waterfront Charrette, City of Providence, Rhode Island: May 2008.

Working Waterfront Forum, City of Providence, Rhode Island: May 2007.

Maine Fisherman’s Forum, Rockland, Maine: 2004.

Working Waterfront Access: A Forum on Challenges and Solutions,

Darling Center, Walpole, Maine: 2003.

8 Working Waterfront, Rockland, Maine,2007
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Portland Planning Staff has also been recently invited to present to a national
audience at the Waterfront Center conference on waterfront development in New
York City in October of 2011.

In addition to presentations at the above speaking engagements, the American
Planning Association awarded Commercial Street as a Great American Street in 2008
as part of their “Great Places” program. The City’s APA application was largely
based on the mixed use nature of the street and the importance of the innovative
zoning as a means to protect working waterfronts through diversified uses and non-
marine use revenues.

More recently, the National Oceanographic and Atmospheric Administration
(NOAA) used Portland and the WCZ in particular, to model mixed use zoning as
“Smart Growth” in their publication and website: Smart Growth for Coastal and
Waterfront Communities, 2009. °

The City takes great pride and ownership of its waterfront resources. This proposed
zoning promotes continued responsibility for achieving a successful and viable
waterfront for years to come.

VI. Conclusion

The City of Portland is a good steward of its waterfront. It is the longstanding policy of
the City to protect and promote maritime industries on our working waterfront in general
and in the Waterfront Central Zone in particular. Our experience in developing and
implementing this policy predates the DEP’s establishment of similar and consistent state
policies. Through that experience, and our exhaustive research and analysis, we have
determined that within the Central Waterfront, a balance of marine and compatible non-
marine uses is necessary to achieve sustainable protection and promotion of marine
infrastructure.  We have provided ample analysis and data to the Department
documenting local conditions. This documentation was developed through a public
process and reviewed by the Portland Planning Board and City Council.

The State minimum standards would allow for more displacement of commercial marine
activity than might occur under the new WCZ. All of the zone’s berthing could convert
to recreational berthing; all areas further than 25 feet from high tide could convert to non-
marine use; no investment in marine infrastructure would be linked to non-marine
development; and no marine infrastructure would be protected by compatibility and
functional utility performance standards. It is clear that the City’s ordinance is both more
stringent and more effective in achieving the purpose of the Shoreland Zoning Act in the
specific environment of Portland Harbor.

9 http://coastalsmartgrowth.noaa.gov/elements/mixland.html
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This is not the end of Portland’s Working Waterfront. With diligent oversight,
cooperation with property owners, and partnership with State agencies, the Waterfront
Central Zone will be its salvation. We therefore respectfully request DEP approval of the

WCZ zoning text and map amendments as passed by the Portland City Council on
December 20, 2010.
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Order 101-10/11
Postponed on 12/6/10

Public hearing and Passage as amended 12/20/10
NICHOLAS M. MAVODONES (MAYOR)

KEVIN J. DONOGHUE (1) CITY OF PORTLAND JOHNR. COYNE (5)

JOHN M. ANTON (A/L)

DAVID A. MARSHALL (2) IN THE CITY COUNCIL DORY RICHARDS WAXMAN (A/L)
EDWARD J. SUSLOVIC (3) JILL C. DUSON (A/L)

CHERYL A. LEEMAN (4)

Order #101-10/11, passed as amended 12-20-10.

ORDER ADOPTING POLICY STATEMENT FOR THE WATERFRONT
CENTRAL ZONE AND AMENDING THE CITY’S COMPREHENSIVE PLAN

ORDERED, that the Policy Statement for the Waterfront Central Zone, attached hereto
as Attachment A, is hereby adopted; and

BE IT FURTHER ORDERED, that the City's Comprehensive Plan is hereby amended
to include the Policy Statement for the Waterfront Central Zone.



Attachment A

Policy Statement for the Waterfront Central Zone

1. Introduction:

Portland’s Central Waterfront was originally identified as a distinct zone in the 1992
Waterfront Alliance report. The zone is located along the south side of Commercial
Street from and including Maine Wharf to the east to Deake’s Wharf in the west. The
Central Waterfront is characterized by privately held commercial piers running roughly
perpendicular to Commercial Street into Portland Harbor and the Fore River. In addition
to private commercial marine holdings, the zone is home to the Portland Fish Pier, the
Gulf of Maine Research Institute, berthing for the United States Coast Guard, residential
condominiums, retail and restaurant uses, two private marinas, and offices serving
marine and non-marine interests.

Recognizing the findings articulated below, the City of Portland confirms that the basic
policy structure established in the 1992 Waterfront Alliance Report remains the
foundation of the City’s Waterfront Land Use Policy. However, in the Central
Waterfront, the current range of economic development opportunities have not resulted
in development supporting preservation of waterfront infrastructure. Private investment
remains the mechanism for maintaining and improving private piers and wharves and
continual investment in private infrastructure is needed for preserving access to
commercial vessel berthing and support activities.

To facilitate private investment in Portland’s Central Waterfront, a wider range of
development opportunities must be established. Likewise, to ensure continued
opportunities for marine economic activity, the existing hierarchy of uses continues to
provide the policy structure for the zone. The use hierarchy is summarized as: water-
dependent uses —first priority;, marine-related support uses — second priority; and,
marine compatible (non-marine) uses - third priority. Zoning implementing greater
non-marine opportunities within the framework of the use hierarchy will allow a broader
range of uses within new and existing structures, and will provide adequate and
enforceable protections for commercial marine activity.

II. Findings from the 2010 Planning Process for the Central Waterfront:

Prompted by a zoning amendment application by 12 commercial pier owners in the
zone, the Planning Board conducted an extensive planning process to inform a
recommendation to the City Council on policies and zoning for the Central Waterfront.
Based on information developed and evaluated during their process, the Planning Board
makes the following findings:

1. The foundational policy document informing waterfront zoning for the City of
Portland, the Waterfront Alliance Report, was written in 1992 and has not since
been substantially updated for the Central Waterfront.
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The waterfront economy generally, and the ground fishing industry specifically,
has undergone a significant contraction during the previous several years, as
exemplified by an over 50% loss of ground fishing vessels and an over 2/3
reduction in landings at the Portland Fish Exchange since the 1990s.

Other than the pending redevelopment of 70,000 square feet of the Cumberland
Cold Storage building into Class A office space, the Central Waterfront has seen
little recent privately funded economic development.

Ownership of the Central Waterfront remains largely in private hands.

Many piers and wharves in the Central Waterfront have been and remain in
deteriorated condition, in need of costly pier infrastructure investments. The on-
going repair and replacement needs for pilings, decking, bulkheads, and structures
within the district likely totals tens of millions of dollars and is unsupportable by
marine-generated revenues. Even with expanded non-marine development, the
overall level of investment needed within the zone may be greater that the
capacity of the area to generate revenues needed for pier infrastructure investment
through lease revenues alone.

The Central Waterfront contains over 16,000 feet of commercial berthing and is
the single largest resource of commercial vessel berthing in Portland Harbor. The
commercial berthing in the Central Waterfront is an irreplaceable resource of
state-wide significance.

Decreasing water depth at the piers is a worsening issue due to continual natural
deposition of sediments exacerbated by storm water overflows into the harbor.
Maintenance dredging will be needed to ensure quality commercial berthing
opportunities for public and private piers and it is unlikely that berthing revenues
alone will support these costs.

Despite challenges to the marine economy, Central Waterfront remains an
employment center for the City and region, supporting over 78 marine businesses,
175 commercial vessels, and 1200 marine jobs. Lobstering remains a strong and
stable economic base for marine activity with approximately 100 lobster vessel
berthing within the zone.

Non-marine businesses in the Central Waterfront contribute significantly to the
vitality of the zone and the city with over 50 businesses, and 600 jobs. Under
current zoning restrictions, there are limited opportunities for these businesses to
expand.

The majority of land and pier area in the zone remains open to development, with
less than a quarter of the zone covered by buildings, leaving significant
opportunities for new structures.
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Surface parking occupies large areas of un-built space in the zone and has a
significant negative visual impact on Commercial Street; these areas provide
redevelopment opportunities with no displacement of water-dependent
commercial activity

Commercial Street is a nationally significant cultural and historic asset, as
recognized by the American Planning Association with a “Best Street” award in
2009. Quality development along Commercial Street has the potential to improve
the street architecturally and to contribute to the zone and City with additional
revenues and economic activity. Commercial Street development and associated
economic benefits can be achieved with little risk of significant marine industry
displacement. The Central Waterfront’s development form and history is also of
national significance as one of the few surviving intact examples of wharfs dating
from the 19™ Century era of schooner and clipper ship freight transportation. The
extension of the street system out onto piers jutting into the harbor is part of
Portland’s unique identity as well as a testament to an important characteristic of
the City’s historic role as a center of international trade.

The public consistently requests additional visual and physical access to the water
and increased non-marine development in the Central Waterfront will encourage
safe and appropriate opportunities for the public to experience Portland Harbor.

Certain non-marine activities such as restaurant and retail uses, which are
currently restricted within the Central Waterfront to existing structures along
Commercial Street, represent significant opportunities to generate employment,
revenue, and public access on piers throughout the zone.

Commercial marine activity can compatibly co-exist with a wide variety of non-
marine uses if each use is designed and managed to respect the functional needs
of each other. Paramount to achieving mutual compatibility between marine and
non-marine uses is the vigilant maintenance and protection of access to berthing,
loading and security for water-dependent uses.

Climate change impacts remain unknown for the district, but predictions of sea
level rise and intensified storms may have their greatest effects on the piers,
wharfs and low-lying portions of the waterfront. Likewise, climate driven water
temperature and water chemistry changes may have significant impacts to
fisheries and the fishing economy that have only recently begun to be evaluated.
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II1. Vision Statement for the Central Waterfront

Commercial marine use is the highest and best use of waterfront land in the Central
Waterfront. Preserving the waterfront for these uses should be a top priority and
guiding principle for the City.

Development in the Central Waterfront will achieve a balance where non-marine
economic development benefits the piers, Commercial Street, the Waterfront and
the City by sustaining marine infrastructure, protecting opportunity for commercial
marine activity, and promoting appropriate access by the public to views and
activities in Portland Harbor.

IV.Development Policies for the Central Waterfront:

1.

Preserve access to berthing and adequate space for commercial marine
activity. Commercial berthing is the irreplaceable resource that ensures the
Central Waterfront as a working waterfront. In order to add value to this berthing
and promote marine employment, adequate pier deck, first floor building space,
parking, and circulation opportunities need to be retained to sustain commercial
berthing, water dependent uses and the marine-related support industries that
comprise the marine economy.

Expand non-marine use opportunities. Non-marine development opportunities
exist within both existing buildings and open space within the Central waterfront.
By relaxing parking requirements, it will be possible to minimize the impacts of
non-marine development on marine activities by concentrating non-marine
development to existing parking areas and allowing flexibility in meeting the
transportation and parking needs of the new tenants and patrons of development.
Office, restaurant and retail uses should be allowed greater opportunities within
the zone, provided that adequate site planning is provided to protect the functional
utility of berthing and marine industrial space, and that public safety is
maintained. Consideration should be given to alternatives to parking on and
adjacent to the piers including use of remote parking lots/structures linked to the
WCZ with public transportation.

Accommodate as much non-marine use as can reasonably be absorbed
within the zone without detrimental impacts to the overall volume of marine
activity. individual piers may experience dislocation and relocation of specific
marine uses as a result of new investment programs allowed by expanded non-
marine uses. The policies established herein promote an aggregate retention of
commercial marine activity within the district. Even where individual marine
uses may be displaced by non-marine uses, functional access to commercial
berthing must be maintained. Each pier and property with usable berthing access
should retain a reasonable amount of commercial marine potential and the total
amount of aggregate commercial marine opportunities for the Central Waterfront
should not be significantly diminished.
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4. Link non-marine development revenues with marine infrastructure
investments. Expanded use opportunities should result in increased economic
value of properties by both market forces and non-marine investment. These
policies promote linkages between new non-marine generated revenues and
increased marine infrastructure investments — whether by direct investment in
infrastructure by pier owners, or by allocation of public monies through tax
increment financing.

5. Expand the public’s opportunity to access the Central Waterfront. Non-
marine commercial development should be designed to enhance the public’s
visual and physical access to the water. Commercial Street development should
employ view corridors between new and existing structures to maintain visual
connections from public rights of way to the water. Extensions of Old Port and
upland street corridors across Commercial Street for use as physical access drive
locations and view corridors to the water should be employed wherever possible
without significantly detracting from the development potential of private
property. On-pier non-marine uses will need to develop safe and attractive
pedestrian access for use by tenants, visitors, and patrons of these uses. In all
cases, sites will need to design for the functional use of the water’s edge by
commercial marine activity.

6. Plan for climate change resiliency. Whether modest or severe, development
within the Central Waterfront may feel the impacts of climate change greater than
other areas within the region. The City and property owners should continue to
obtain up to date information on climate change impacts along the waterfront.

7. Prohibit residential development. Notwithstanding the suggested relaxation of
use restrictions suggested above, residential dwelling uses are still considered
incompatible with higher priority marine uses in the Central Waterfront.
























































































































































































































































































































































































































































































































STATE OF MAINE
DEPARTMENT OF CONSERVATION
22 STATE STREET
AUGUSTA, MAINE
04333-0022

JOHN ELIAS BALDACCI ELIZA TOWNSEND
GOVERNOR COMMISSIONER

June 22, 2010

Bill Needelman

Portland Planning Division
City Hall, 4th Floor

389 Congress Street
Portland, Maine 04101

RE: Waterfront Central Zone Amendments

Dear Bill:

I am writing to comment on proposed changes to the Waterfront Central Zone (WCZ) provisions
of Portland’s City Code. As we have discussed, the Bureau of Parks and Lands (Bureau)
manages the public submerged lands and may lease those lands for uses that support public
access, water-dependent uses, and marine-related commerce. Under the Bureau’s leasing rules,
upland uses and filling are not permitted unless they are for “an essential but subsidiary part of a
commercial fishing use, water-dependent use, shoreland stabilization, cable, or pipeline and the
applicant has demonstrated that there is no other reasonable alternative site available.” These
rules are consistent with the primary purposes of the Waterfront Central Zone to protect and
nurture water-dependent uses and to encourage other marine-related uses, but appear to conflict
with provisions of the City ordinance that potentially allow up to 50 percent non-marine related
uses on the ground level of piers and 100 percent non-marine usage on upper floors up to three
stories.

In reviewing the detailed use and structure inventory prepared by the planning staff, I note that
most of the WCZ, is historically filled land including most of the wharves on the waterfront. The
remaining pile-supported piers represent only 6.5 acres of the 50 acres within the zone. Nearly
80% of this area (about 5 acres) is within 25 feet of the pier edge and serves the primary purpose
of providing access to and space for vessel berthing, loading and offloading. The remaining area
is devoted to marine-related equipment storage, commercial fishing facilities and other marine-
related businesses. With one or two exceptions, all of the structures over the pile-supported piers
appear to be one or two story buildings. In contrast, nearly all of the non-marine uses and larger
buildings in the zone, as well as lands available for future development are located on the
historically filled upland.

Given the limited amount of pile-supported pier space, as well as the state and municipal policy
goals of preserving water access for water-dependent and marine related uses, the Bureau
encourages the City amend the ordinance to direct new non-marine uses off the water to the
upland portion of the WCZ and the area adjacent to Commercial Street.
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Thank you for the opportunity to provide comments. If you have any questions, please contact
me at (207) 287-4919 or via email at dan.prichard@maine.gov.

Sincerely,

Dan Prichard
Submerged Lands Program
Bureau of Parks and Lands

CC: Planning Board, City of Portland
Eliza Townsend, Commissioner
Mike Morse, DEP












STATE OF MAINE
DEPARTMENT OF ENVIRONMENTAL PROTECTION

JOHN ELIAS BALDACCI BETH NAGUSKY
GOVERNOR ACTING COMMISSIONER

December 15, 2010

Nicholas Mavodones, Mayor
And the Portland City Council
City of Portland

389 Congress Street

Portland, Maine 04101-3503

RE: Proposed amendments to the Waterfront Central Zone
Dear Mayor Mavodones,

We are writing to provide comment on the proposed amendments to the City’s Zoning Code
affecting the Waterfront Central Zone (CDC Draft 2, 10-22-10). First, however, it is important
to note the basis for our comments. A portion of the Waterfront Central Zone (WCZ) lies within
the 250-foot shoreland zone, as established by the Mandatory Shoreland Zoning Act, 38 MRS
Sections 435-449 (Act). In order for municipal amendments affecting the shoreland zone to
become legally effective, such amendments must first be approved by the Department.
Therefore, the City’s proposed WCZ amendments must be approved by the Department if
adopted by the Council.

In order for the Department to approve a municipal ordinance amendment that is less stringent
than the State’s minimuni requirements the Department must consider the legislative purposes of
the Act, the minimum requirements of the State of Maine Guidelines for Municipal Shoreland
Zoning Ordinances, and any special local conditions which, in the judgment of the Department,
justify a departure from these minimum requirements not inconsistent with the legislative
purposes. Department staff had the pleasure of working very closely with the City in 2005 &
2006 to help develop prior ordinance amendments to the WCZ that did depart from the shoreland
zoning minimum requirements. The Department approved the amendments in 2006. The 2006
amendments served as the limit of departure froin the State’s minimum requirements while still
serving the purposes of the Act.

The current proposed amendments to the WCZ seek to further depart from the minimum
requirements and the statutory purposes beyond the limits approved by the Department in 2006,
and in a manner that is inconsistent with the purposes of the Act. While the City has recently
provided the Department a substantial amount of data, it has not provided us adequate
information demonstrating to us that a further departure from the State’s minimum requirements
is justified if the proposed amendments are in fact adopted by the Council.
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Thank you for considering our comments. Should you have any questions, please don’t hesitate
to contact me. You may reach me by telephone at 822-6328.

Assistant Shoreland Zoning Coordinator
Bureau of Land and Water Quality

cc: Deirdre Schneider, MDEP SLZ
David Etnier, DMR
Dan Prichard, DOC
file
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